UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

4-17-2013

State v. Ferreira Respondent's Brief Dckt. 39744

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Ferreira Respondent's Brief Dckt. 39744" (2013). Not Reported. 786.
https://digitalcommons.law.uidaho.edu/not_reported/786

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAH
STATE OF IDAHO,

)

)
Plaintiff-Respondent,

OPY

No. 39744

)

)
)

vs.

Canyon Co. Case No.
CR-2011-8141

)

RODOLFO FERREIRA,

)
)
)

Defendant-Appellant.

_____________ )

BRIEF OF RESPONDENT

APPEAL FROM THE DISTRICT COURT OF THE THIRD JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF ADA

HONORABLE THOMAS J. RYAN, District Judge
HONORABLE JAMES C. MORFITT, District Judge

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

JUSTIN M. CURTIS
Deputy State Appellate
Public Defender
3647 Lake Harbor Lane
Boise, Idaho 83703
(208) 334-2712

NICOLE L. SCHAFER
Deputy Attorney General
Criminal Law Division
P.0. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
ATTORNEYS FOR
PLAINTIFF-RESPONDENT

ATTORNEY FOR
DEFENDANT-APPELLANT

TABLE OF CONTENTS
PAGE

TABLE OF AUTHORITIES .............................................................................. ii
STATEMENT OF THE CASE .......................................................................... 1
Nature of the Case ................................................................................ 1
Statement of Facts and Course of Proceedings ................................... 1
ISSUE .............................................................................................................. 6
ARGUMENT .................................................................................................... ?
There Was Substantial, Competent Evidence Presented
At Trial To Support The Jury Verdict Finding Ferreira Guilty
Of Aiding And Abetting Trafficking In Methamphetamine
And Aiding And Abetting Delivery Of A Controlled Substance .............. 7
A.

Introduction ................................................................................ 7

8.

Standard Of Review ................................................................... 7

C.

The State Presented Substantial, Competent
Evidence That Ferreira Did Aid And Abet His
Co-Defendant Tinoco In Both Trafficking In
Methamphetamine And In The Delivery Of A
Controlled Substance ................................................................. 8

CONCLUSION ............................................................................................... 11
CERTIFICATE OF SERVICE ........................................................................ 11

TABLE OF AUTHORITIES

CASES

PAGE

Statev. Hart, 112 Idaho 759,735 P.2d 1070 (Ct. App. 1987) ........................... 7, 8
State v. Hughes, 130 Idaho 698, 946 P .2d 1338 (Ct. App. 1997) ......................... 8
State v. Knutson, 121 Idaho 101,822 P.2d 998 (Ct. App. 1991) .......................... 7
State v. Mitchell, 146 Idaho 378, 195 P.3d 737 (Ct. App. 2008) ........................... 9
State v. Reyes, 121 Idaho 570, 826 P.2d 919 (Ct. App. 1992) ............................. 7

STATUTES
I.C. § 18-204 ......................................................................................................... 8
I.C. § 37-2732 ....................................................................................................... 8

ii

STATEMENT OF THE CASE
Nature of the Case
Rodolfo Ferreira (hereinafter Ferreira) appeals from his convictions for
aiding and abetting trafficking in a controlled substance and aiding and abetting
in delivery of a controlled substance.

Specifically, Ferreira challenges the

sufficiency of the evidence supporting his convictions.

Statement of Facts and Course of Proceedings
Detective Jose Banda with the Idaho State Police, operating in an
undercover capacity as "Carlos," arranged over the phone to buy two pounds of
methamphetamine,

at $16,000

(hereinafter Tinoco).

per pound,

from

Jorge

(JT Tr., p.23, L.1. - p.25, L.5.)

Ferreira Tinoco

Because Tinoco was

coming to Idaho from California with the methamphetamine, he advised
Detective Banda it would take approximately 20 hours to make the trip and arrive
in Caldwell to complete the transaction. (JT Tr., p.25, L.25 - p.26, L.3.) During
another telephone conversation with Detective Banda, Tinoco agreed he would
need access to tools and a garage to remove the drugs from the vehicle Tinoco
would be traveling in. (JT Tr., p.25, Ls.19-24.)
Ultimately, the drug sale was delayed by Tinoco because he received low
quality methamphetamine from his supplier.

(JT Tr., p.26, L.7 - p.27, L.15.)

After multiple delays, an approximate time for delivery was finally arranged, with
Tinoco traveling by vehicle from California to Caldwell after having asked
Detective

Banda

if

he

was

interested

in

buying

three

pounds

of

methamphetamine instead of the originally agreed upon two. (JT Tr., p.33, Ls.11

22.) Tinoco also advised Detective Banda he would be traveling to Idaho with a
companion. (JT Tr., p.34, Ls.11-14.)
As part of the continued undercover investigation, ISP learned that Tinoco
would be traveling from California to Idaho in a white Mitsubishi Montero, bearing
California license plates 6FAE109. (JT Tr., p.70, L.14 - p.71, L.6.) This vehicle
was registered to Ferreira (the appellant in this case), who subsequently gave his
home address to law enforcement as Santa Ana, California. (JT Tr., p.158, L.19
- p.159, L.4, p.289, L.13 - p.290, L.11; State's Exhibit II.)
Law enforcement first observed the white Mitsubishi Montero in Marsing,
Idaho, where they were able to see two occupants in the vehicle: one in the
driver's seat and one in the passenger's seat. (JT Tr., p.76, Ls.3-6; p.117, L.9 p.118, L.5.) Multiple officers from ISP followed the Montero as it traveled from
Marsing to an apartment complex in Caldwell without making any stops in
between. (JT Tr., p.71, L.20 - p.72, L.21, p.118, Ls.15-21.) Once the Montero
arrived at the apartment complex, Tinoco and Ferreira exited the Montero and
walked toward the apartments.

(JT Tr., p.75, L.25 - p.76, L.8.)

Shortly

thereafter, three Hispanic men left an apartment in the building numbered 7017
to enter another apartment in building 7015. (JT Tr., p.77, Ls.8-12.) Tinoco and
Omar Ferreyra (hereinafter Omar) then came back outside to the Montero where
Tinoco sat in the passenger seat with the door closed and his nephew Omar sat
in the driver's side of the vehicle without shutting the door completely. (JT Tr.,
p.121, L.18-p.122, L.6.)
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Tinoco and Omar then walked back toward apartment building 7017. (JT
Tr., p.122, Ls.4-6.) At some point thereafter, Tinoco and Omar exited from an
apartment in building 7015 and got into a gold Ford Explorer, with Omar driving.
(JT Tr., p.77, L.24 - p. 78, L.1, Tr., p.123, L.9 - p.124, L.1 ).) Omar and Tinoco
then drove, without making any stops, to Flying J truck stop in Caldwell to meet
with Detective Banda to make the sale. (JT Tr., p.365, L.7 - p.366, L.9; p.368,
L.18 - p.369, L.10.)
After meeting in the Flying J parking lot, Tinoco gave Detective Banda a
sample of the methamphetamine that was the subject of the drug transaction.
(JT Tr., p.43, Ls.7-18.) Following their discussion in the parking lot, Detective
Banda followed Omar and Tinoco to the apartment complex to complete the
transaction. (JT Tr., p.46, L.13 - p.47, L.10.) Once at the apartments, Tinoco
exited the Explorer, walked directly to Detective Banda's vehicle and arranged to
complete the deal in his nephew's apartment. (JT Tr., p.47, Ls.11-22.)
Search warrants were then executed on two separate apartments, each
number 102, in both buildings 2015 and 2017 where Tinoco, Omar, and Ferreira
had been observed coming and going. (JT Tr., p.186, Ls. 14-22.) In the storage
unit for the apartment in building 7017, ISP officers found a cooler containing
three packaged blocks of methamphetamine.

(JT Tr., p.86, L.8 - p.89, L.8,

p.130, L.9 - p.131, L.19, p.194, L.15 - p.196, L.25.) One of the packages of
methamphetamine found in the storage unit had a cut made into it where a
sample of the drug was removed. (JT Tr., p.88, L.22 - p.89, L.8.)
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A canine sniff of the exterior of the Montero resulted in an alert on the
passenger side of the vehicle.

(JT Tr., p.127, Ls.17-20, p.295, Ls.9-16.)

A

systematic search of the interior of the Montero uncovered a "void" in the
passenger airbag compartment large enough to contain the three, one-pound
blocks of methamphetamine discovered in the storage unit. (JT Tr., p.129, L.8 p.130, L.3 (testimony of Detective Green), p.177, L.7 - p.180, L.4 (testimony of
Detective Wunsch).) This void was discovered after locating the "tell-tale" signs
of scratch marks near the edge of the opening and was confirmed when the
cover to the passenger side airbag was easily popped off with a pocket knife.
(JT Tr., p.177, L.2 - p.180, L.4.)
After arrests of Omar, Tinoco and Ferreira were made, Ferreira advised
police officers he had driven from California with his brother, Tinoco, and was in
Caldwell to visit with relatives. (JT Tr., p.351, L.24 - p.352, L.12.)
A grand jury indicted Ferreira for aiding and abetting Tinoco in the
trafficking of methamphetamine and aiding and abetting Tinoco in the delivery of
methamphetamine. (R., pp.16-17.)
The case proceeded to jury trial with Ferreira and Tinoco tried as codefendants in one trial. At trial, Tinoco took the stand and testified that he set up
a drug deal over the phone with a complete stranger and found a drug dealer,
known only as "El Gato," to supply the methamphetamine. (JT Tr., p.316, L.12 p.322, L.14.) He was willing to facilitate the drug deal between Carlos and El
Gato, Tinoco testified, because he needed money to have cataract surgery. (JT
Tr., p.322, L.15 - p.323, L.9.) Tinoco testified he drove to Idaho by himself in the
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Montero that he indicated he owned, although it was still registered to his brother
Ferreira.

(JT Tr., p.331, L.16 - p.332, L.17.) Tinoco claimed to be surprised

when he arrived in Caldwell and found Ferreira with Omar's father.

(JT Tr.,

p.326, Ls.9-22.) Tinoco also testified he did not transport any methamphetamine
from California to Idaho because El Gato had the drugs in his own vehicle. (JT
Tr., p.333, Ls.8-12.) The only drugs Tinoco admitted to having contact with were
while in California, when El Gato gave Tinoco access to the one block where a
sample

was

taken,

and

then

again

when

he

gave

the

sample

of

methamphetamine to Detective Banda in the Flying J parking lot at El Gato's
urging. (JT Tr., p.327, L.15 - p.328, L. 7, p. 333, Ls.13-14.) Tinoco claimed no
knowledge of the empty compartment where the air bag should have been in the
passenger side of the

Montero (JT Tr.,

p.332,

Ls.18-20) or how the

methamphetamine he had arranged to sell to Detective Banda ended up in the
storage unit of his nephew Omar's apartment (JT Tr., p.328, Ls.8-15).
The jury found Ferreira guilty of both aiding and abetting charges.

(R.,

pp.168-169; JT Tr., p.378, L.21 - p.379, L.11.) The court imposed concurrent
sentences of 10 years fixed on each count. (R., pp.207-208; 1/19/2012 Tr., p.15,
L.24 - p.17, L.5.) Ferreira timely appeals. (R., pp.209-213.)
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ISSUE
Ferreira states the issue on appeal as:
Was there insufficient information to support the State's allegations
in this case?
(Appellant's brief, p.8.)
The state rephrases the issue on appeal as:
Was there substantial, competent evidence presented at trial from which
the jury found beyond a reasonable doubt that Ferreira was guilty of aiding and
abetting in trafficking of methamphetamine and aiding and abetting in delivery of
a controlled substance?
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ARGUMENT
There Was Substantial, Competent Evidence Presented At Trial To Support The
Jury Verdict Finding Ferreira Guilty Of Aiding And Abetting Trafficking In
Methamphetamine And Aiding And Abetting Delivery Of A Controlled Substance

A.

Introduction
Ferreira challenges the sufficiency of the evidence supporting his aiding

and abetting trafficking in methamphetamine and aiding and abetting delivery of
a controlled substance convictions.

Specifically, he contends that the state

"merely proved his presence or proximity to the alleged crimes, not that he aided
and abetted in the crimes." (Appellant's brief, pp.1, 9.) Ferreira's argument is
without merit. A review of the record and the applicable law shows that the state
presented substantial, competent evidence to prove beyond a reasonable doubt
that Ferreira did aid and abet Tinoco in both the trafficking of methamphetamine
and the delivery of a controlled substance.

B.

Standard Of Review
An appellate court will not set aside a judgment of conviction entered upon

a jury verdict if there is substantial evidence upon which a rational trier of fact
could have found the essential elements of the crime beyond a reasonable
doubt. State v. Reyes, 121 Idaho 570, 826 P.2d 919 (Ct. App. 1992); State v.
Hart, 112 Idaho 759, 761, 735 P.2d 1070, 1072 (Ct. App. 1987). In conducting
this review the appellate court will not substitute its view for that of the jury as to
the credibility of witnesses, the weight to be given to the testimony, or the
reasonable inferences to be drawn from the evidence.
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State v. Knutson, 121

Idaho 101,822 P.2d 998 (Ct. App. 1991); Hart, 112 Idaho at 761,735 P.2d at
1072.

Moreover, the facts, and inferences to be drawn from those facts, are

construed in favor of upholding the jury's verdict.

State v. Hughes, 130 Idaho

698,701,946 P.2d 1338, 1341 (Ct. App. 1997); Hart, 112 Idaho at 761,735 P.2d
at 1072.

C.

The State Presented Substantial, Competent Evidence That Ferreira Did
Aid And Abet His Co-Defendant Tinoco In Both Trafficking In
Methamphetamine And In The Delivery Of A Controlled Substance
Count I of the superceding indictment charged Ferreira with aiding and

abetting trafficking in methamphetamine or amphetamine in violation of Idaho
Code§§ 37-2732B(a)(4) and 18-204. (R., pp.16-17.)

For Ferreira to be guilty of

that offense, he had to "aid, abet, facilitate, assist and/or encourage" Tinoco "who
did possess or was in actual or constructive possession of four hundred (400)
grams or more of methamphetamine."

(R., pp.16-17; I.C. § 18-204 (aid and

abet).) Count II of the superceding indictment charged Ferreira with aiding and
abetting delivery of a controlled substance in violation of Idaho Code §§ 372732(a)(1 )(A) and 18-204. (R., pp.16-17.) For Ferreira to be found guilty of that
offense, he had to "aid, abet, facilitate, assist and/or encourage" Tinoco "who did
unlawfully deliver a controlled substance." (R., pp.16-17; I.C. § 18-204 (aid and
abet).) Contrary to Ferreira's assertions on appeal, a review of the record and
the applicable law shows that the state carried its burden.
To be convicted of aiding and abetting a crime,
a person must act in such a way as to facilitate, promote,
encourage, solicit, or incite the actions of the crime. However,
mere knowledge of a crime or assent or acquiescence in its

8

commission does not create accomplice liability through aiding and
abetting. Aiding and abetting contemplates a sharing of the aider
and abettor of the criminal intent of the perpetrator. Thus, the aider
and abettor must have the requisite intent and have acted in some
manner to bring about the intended result.
State v. Mitchell, 146 Idaho 378, 383, 195 P.3d 737, 742 (Ct. App. 2008) (internal
case citations omitted). Ferreira asserts on appeal that the state failed to prove
anything more than Ferreira's "presence or proximity to the alleged crimes."
(Appellant's brief, p.9.) This assertion is contrary to the record in this case.
The state presented evidence that Ferreira traveled from Idaho to
California in his vehicle with his brother Tinoco (JT Tr., p.75, L.25 - p.76, L.8,
p.351, L.24 - p.352, L.12), who had arranged to make a drug sale of three
pounds of methamphetamine to an undercover police officer in Caldwell (JT Tr.,
p.23, L.1 - p.34, L.14 ).

Ferreira's vehicle had evidence of drugs on the

passenger side as shown by a drug dog alert (JT Tr., p.295, Ls.9-16), and the
passenger side air bag compartment was empty and the right size to contain
three, one-pound blocks of methamphetamine (JT Tr., p.177, L.7 - p.180, L.4).
Three, one-pound blocks of methamphetamine were ultimately found in the
storage compartment of an apartment resided in by Ferreira and Tinoco's
nephew, Omar. (JT Tr., p.186, Ls.14-22, p.348, Ls.16-21.) From one of these
blocks of methamphetamine, a sample was cut out, consistent with a sample
given to Detective Banda. (JT Tr., p.88, L.22 - p.89, L.8.)
Although Tinoco testified he traveled to Idaho alone, his testimony was
obviously found to be not credible in light of the testimony of the officers
surveilling the arrival of the Montero, as well as Ferreira's own statements to law
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enforcement that he traveled to Idaho with his brother and his presence at the
crime scene when officers arrived to serve the search warrants.

Tinoco's

testimony that there were no drugs in the Montero and that he was unaware of
how the drugs whose sale he was facilitating came to be found on his nephew's
property was likewise incredible. Faced with the testimony of the officers working
this undercover sale of methamphetamine, the jury could have reasonably
concluded that Tinoco's entire story of El Gato was not credible.
Contrary to Ferreira's assertion that his mere presence, or at the most, his
silent acquiescence to the crime is insufficient to demonstrate his "actual
encouragement" in the drug crimes (Appellant's brief, pp.11-12), the jury could
reasonably infer from the evidence presented at trial that Ferreira was in fact
aware of the secret drug carrying compartment in his own vehicle and was aware
it was being utilized to carry drugs while he drove Tinoco the 20 hours to Idaho to
meet up with their nephew late at night before Tinoco and Omar retrieved the
drugs from Ferreira's Montero and made a drug delivery run to a gas station in
another vehicle.
The state presented substantial evidence upon which the jury could
conclude Ferreira did aid and abet Tinoco in trafficking in methamphetamine by
traveling to Idaho from California in Ferreira's vehicle with the drugs for the prearranged sale located in the compartment for the passenger side air bag in his
vehicle. Additionally, the state presented substantial evidence upon which the
jury could conclude Ferreira did aid and abet Tinoco in the delivery of a
controlled substance to Detective Banda where the evidence was clear the drugs
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were brought from California to Idaho in Ferreira's vehicle before the delivery
could be accomplished.

Construing the facts and the reasonable inferences

therefrom in favor of upholding the jury's verdict, there was sufficient evidence
presented to sustain Ferreira's convictions.

CONCLUSION
The state respectfully requests that this Court affirm Ferreira's judgment.

"'
DATED this 17th day of April 2013.
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to be placed in The State Appellate Pub .....·~......_,.,
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